Can | File A WSIB Claim for
Workplace Sexual Harassment?*

*This guide consists of legal information ONLY; information
shared in this guide is NOT considered legal advice.

What is the Workplace Safety and Insurance Act
(the Act)?

Ontario’s Workplace Insurance System provides benefits and services
to workers who are injured under the Workplace Safety and Insurance
Act (the Act). The system is funded by employer premiums and
governed by provincial legislation.

Eligible workers can file claims at the Workplace Safety and Insurance
Board (WSIB), the board responsible for administering Ontario’s no
fault collective workplace insurance system for workers. The WSIB
decides on claims related to compensation for workplace-related
injuries and diseases.

WSIB can order an employer
to pay an injured worker
compensation for a workplace
injury. Compensation can
range from income benefits
for healthcare, wage loss,
non-economic loss and loss of
retirement income.

If an employer or worker
disagrees with a WSIB decision,
they can appeal the decision

at the WSIB, and depending on
the issues, at the Workplace
Safety and Insurance Appeals
Tribunal (WSIAT).
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What is Workplace Harassment under the
Workplace Safety and Insurance Act?

Under the Act, workplace harassment occurs when a person, while in a
course of employment, engages in a course of vexatious conduct and/or
comment against a worker, including bullying, that is known or should be
reasonably known as unwelcome.

The legal definition of workplace harassment in the Act overlaps

with definitions of workplace harassment and/or workplace sexual
harassment under the Occupational Health & Safety Act and the Ontario
Human Rights Code. Read the Can | File a Complaint of Workplace
Sexual Harassment under the Occupational Health & Safety Act?

and the Can | File a Human Rights Complaint for Workplace Sexual
Harassment? guides for details.

If you experienced mental stress due
to workplace sexual harassment,
were diagnosed with a psychological
disorder and had to take time off
to recover, you can file a claim for
chronic or traumatic mental stress
claims at the WSIB.

What are Chronic Mental Stress and Traumatic
Mental Stress Claims at the WSIB?

Mental stress is defined as a psychological disorder that is listed in the
Diagnostic and Statistical Manual of Mental Disorders (DSM), a handbook
for medical professionals that describes many common mental disorders.

Chronic mental stress and traumatic mental stress are two different
WSIB claims that address psychological disorders from workplace
harassment and/or workplace sexual harassment. On the next couple of
pages is information from WSIB’s Operational Policy Manual on chronic
mental stress and traumatic mental stress.



Differences Between Chronic Mental Stress
and Traumatic Mental Stress Claims

&

Chronic Mental Stress Claim

Read the Policy: https://www
wsib. n rational-policy-

manual/chronic-mental-stress

Workers may be entitled to benefits
for chronic mental stress if injury

is caused by “a substantial work-
related stressor arising out of

and in the course of the worker’s
employment.”

Workplace harassment is
considered a substantial work-
related stressor. Workers must
have a DSM diagnosis to qualify for
benefits. Medical documentation
is required.

Substantial work-related
stressors are the primary or main
cause of the mental stress injury.
Consistent exposure to high-level
routine stress over time may qualify
as a substantial work-related
stressor.

©

Traumatic Mental Stress Claim

Read the Policy: https://www
wsib. n rational-policy-

manual/chronic-mental-stress

A worker will be entitled to
benefits for traumatic mental
stress if “an appropriately
diagnosed mental stress injury

is caused by one or more
traumatic events arising out of
and in the course of the worker’s
employment.”

Medical documentation is
needed to prove diagnosed
traumatic mental stress injury.
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Chronic Mental Stress Claim

Workers must identify the following
in a chronic mental stress claim:

. ldentify the event(s) that caused
the chronic mental stress

« Confirm the event took
place through information
or knowledge provided by
co-workers, supervisors,
managers, and anyone else in
the workplace

Interpersonal conflicts and
decisions by employers related to

the workplace (such as terminations,
discipline, shift changes, demotions) :
are not considered to be substantial :

work-related stressors unless the
conflict or act:

- amounts to workplace
harassment

- results in conduct that a
reasonable person finds
egregious or abusive

Traumatic Mental Stress Claim

Workers must identify the following
in a traumatic mental stress claim:

» One or more traumatic events
occurred (the trauma can be a
result of many traumatic events)

« The event is generally accepted
as being traumatic

- A traumatic event is sudden and
unexpected and could include the
following:

1. A criminal act such as
witnessing a fatality or horrific
accident, being the object
of physical violence, armed
robbery or hostage taking.

2. Threats of serious harm
or death against a worker,
co-worker, worker’s family
member or others.

3. Being the object of workplace
harassment that includes
being placed in a life-
threatening situation, physical
violence, or threats of violence

It is not considered traumatic
mental stress when employers
make decisions related to a worker’s
employment (such as demotions,
discipline, or terminations) unless
the employer’s actions are related
to violence, threats of violence, and
conduct that a reasonable person
would find egregious or abusive.



Who Can File a Claim at WSIB?

Not all workers qualify for worker’'s compensation under the Act. Stunt
performers, sport competitors, foreign diplomats and circus performers
cannot file a claim under the Act. Click here for details about who can file
a claim under the Act: http://www.owa.gov.on.ca/en/filingclaim/Pages/
Who-is-Covered-by-the-Act.aspx

Claims can be started either by the worker (form 6), employer (form 7),
or doctor (form 8). Click here for WSIB forms and reporting:
https://www.wsib.ca/en/form/reporting-2

Things to Remember Before Filing a WSIB Claim
for Workplace Sexual Harassment:

«You should file a WSIB claim as soon as possible after experiencing or
discovering a workplace accident or work-related injury.

«Speak to a medical professional as soon as possible about your
mental distress and how it impacts your ability to work.

«You have a deadline of six months from the date of the accident or
injury to file a claim at the WSIB.

- It is important to document and track every single incident of workplace
harassment and/or workplace sexual harassment so that you can include
those details in WSIB claims, including claims for either chronic mental
stress or traumatic mental stress.

«If your claim is denied, you can appeal the decision. Get legal advice
on how to appeal a denied WISB claim.

Common Examples of Filing a Claim for
Workplace Sexual Harassment at the WSIB:

Example 1: A hotel housekeeper
experiences daily sexual harassment
from co-workers for many years.
Lately, he finds it difficult to show

up to work due to the harassment.
He confides in his doctor about

how he’s been feeling. His doctor
diagnoses him with depression

and refers him to a psychologist for
therapy and prescribes medication.
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The housekeeper takes an
unpaid medical leave of absence
from work. He works with his
doctor to file a WSIB claim for
chronic mental stress for the
depression.

The housekeeper is awarded
loss of income earnings to
replace their income while on a
leave of absence.

Example 2: A construction worker, who identifies as gender non-binary,
is sexually harassed by another worker on the job site. The sexual
harassment escalates to a vicious incident of sexual assault at the site
and police are called by supervisors. The worker has a panic attack the
next day and visits the emergency room for immediate help.

The worker is diagnosed with PTSD by a nurse practitioner and develops
a fear of working on construction sites shortly after. The worker cannot
continue working.

They file a WSIB claim for a traumatic mental stress claim for the PTSD
diagnosis. The construction worker is awarded non-economic loss
benefits and assistance with returning to work in a different setting.

Let’s find
you a




Awards and Remedies | May Receive From a
WSIB Claim*

*Remedies and awards are determined on a case-by-case basis.

1. Health-Care Benefit: The WSIB pays for approved health care
costs related to a workplace injury claim. This benefit includes
drugs, therapy, assistive devices etc. Additional benefits, such
as access to personal support workers, and additional yearly
allowance may be awarded for serious injuries.

2.Loss of Earnings (LOE) Benefit: Benefits that the WSIB pays
you in place of the income you lost because of your work-
related injury. You are eligible to receive 85% of your net
earnings before the accident occurred. Loss of earnings
benefits are not considered taxable income.

3.Non-Economic Loss Benefit: Non-economic loss benefits
are awarded for permanent impairment or ongoing pain and
suffering related to a work injury. Permanent impairment may
result from both physical and mental injuries.

What Legal Resources Can | Use for WSIB Claims
Related to Workplace Sexual Harassment?

1.Contact the Office of the Worker Advisor for assistance filing a
WSIB Claim
Workplace Insurance Issues:
Service in English: 1-800-435-8980
Service in French: 1-800-661-6365
TTY: 1-866-445-3092
http://www.owa.gov.on.ca/en/about/pages/contactus.aspx

2.Contact the Workers’ Health and Safety Legal Clinic for legal advice
about WSIB claims
Tel: 416-971-8832 (GTA)
Toll-Free: 1-877-832-6090
http://workers-safety.ca/
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3.Contact the Industrial Accident Victims Group of Ontario (IAVGO)
for legal advice and support about WSIB Claims
Tel: 416-924-6477
Toll-Free: 1-877-230-6311
For Migrant Workers in Ontario: 1-866-521-8535
https://iavgo.org/about/

4. Visit the WSIB Ontario website to report an injury or file a claim:
https://www.wsib.ca/en

Read more about other legal options you can use to address
workplace sexual harassment with these helpful info sheets:

Can | File a Human Rights Can | File a Human Rights
Complaint for Workplace Complaint for Workplace Sexual
Sexual Harassment? Harassment? (FEDERAL)
Can | File a Complaint of Can | Report Workplace
Workplace Sexual Harassment Sexual Harassment
under the Occupational Health to Police?

& Safety Act?

HRLSC | Human Rights Legal Support Centre
'g! 9 PP

CA/Dp | Serntre dassistance juridique

en matiére de droits de la personne
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